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1.  ACCESS TO INFORMATION


The Charter on Human and Minority Rights and Civil Liberties (Official Journal of the SCG no. 6/2003) contains in Article 46 the following provision: "Everyone, and especially the state union and the member states, shall be responsible for environmental protection.


Everyone shall have the right to a healthy environment and timely and complete information on the state of the environment.


Everyone shall protect and improve the environment."


The Republic o Serbia Constitution
 in Article 31 and the Republic of Montenegro Constitution in Article 19 contain provisions establishing the right to a "healthy environment and timely (in the case of Montenegro "complete" as well) information on the state of the environment."


Certain formulations on human rights in environmental context are contained in the Resolution on Environmental Policy in the Federal Republic of Yugoslavia (FRY) as well as the Resolution on the Biodiversity Protection Policy in the FRY, which were adopted, as federal level documents, in 1993 and 1994. The Environmental Policy Resolution provides for them in the introductory part, referring to certain provisions in FR Yugoslavia Constitution, and formulating a new right: the right to development in a healthy environment. Moreover, in the chapter on goals and objectives it formulates the obligation of taking into account " the right of future generations to fulfil their needs at the same or higher level" (item 1), whereas under item 5, the following goal is formulated: "ensuring the conditions for the interests arising from the concept of sustainable development and protection and improvement of the environment to be analysed and considered in the settlement development and land use planning." The Resolution on Biodiversity Protection Policy in the third indent of the introductory part has as one of its starting points the formulation of the "right to sustainable development in a healthy environment".


The current Republic of Serbia Law on Environmental Protection   and the Republic of Montenegro Law on the Environment do not contain explicit provisions on the right of man to an adequate environment. However, it should be noted that these laws in many places, and in different contexts mention the "human life and health", most often as values to be protected. (Art. 2, 3, Art. 8 para. 2, 4, Art.109, 113, indent 30, 33, etc.)


The former federal Law on the Bases of Environmental Protection contains in Article 4 a formulation from which it can be concluded that it recognises the "right of people to live and develop in a healthy environment". It was achieved by stating that in order to "ensure" this right certain measures shall be taken such as: the establishment of an integrated environmental protection system, natural resources planning and management and undertaking environmental protection measures.

 
The Draft Law
on Environmental Protection System of the Republic of Serbia contains certain provisions related to the right of people to a healthy environment in principle 18 (Article 6), The principle has the following name: " Principle of Protection of Rights and Access to Justice and reads as follows: "Citizens and groups of citizens, their associations, professional or other organisations shall exercise the right to a healthy environment before a court or other competent authority in accordance with the law." It seems that such a formulation assumes that the right to a healthy environment is already established elsewhere and that it is understood as such. 


Serbia and Montenegro is not a signatory of the Aarhus Convention on access to information, public participation in decision-making and access to justice in environmental matters, but within the REREP Project 2.2, a working group was established in May this year engaged in building the capacities for early implementation of Aarhus Convention.


There are no special laws on access to and providing information on the environment, but some general regulations apply (or may apply) to this area as well.

Serbia


The Republic of Serbia Law on Environmental Protection from 1991 provides for the right of access to information on the environment. In particular, Article 8 grants the public the right to access information on the quality of the environment. It is interesting that the said law does not provide for any exception to the right to information on the state of the environment. The information necessary for the environmental impact assessment and protection of human life and health cannot be considered confidential (Art.8). Article 9 provides the bases for a separate system of information on the environment. Article 10 of the Republic of Serbia Law on Environmental Protection establishes the duty of "public services in education, information and culture to include measures aimed at acquiring knowledge and creating an active approach to environmental protection and improvement in their programmes and plans ". The said law does not contain provisions on the procedures for obtaining information on the environment, nor the time periods within which public authorities should present such information.


The Ministry for the protection of natural resources and the environment has commenced the establishment of the environmental information system, with the aim of providing data and information on the state and the protection of the environment so that the information is available to decision-makers as well as the interested public. The Ministry for the Protection of Natural Resources and the Environment regularly prepares the Report on the State of the Environment and submits it to the Serbian Government, which refers it to the Serbian Parliament.


The Draft Law on the System of Environmental Protection, which is in the Parliament waiting to be adopted mostly fits in with the Aarhus Convention provisions, but it will be necessary for some issues to be regulated at a later date in order for the right to information on environmental matters to be exercised in practice in the spirit of the system set up by Aarhus Convention. One of the comments was, for example, that the content of information, which public authorities are, obligated to divulge should have been defined more precisely, and that the maintenance of registers, only provided for in general in Article 5 (items 1-3) and Art. 10 (item 2) should have been regulated.


The second most important of the analysed texts is the Law on Free Access to Information of Public Importance. It contains many provisions in accordance with the Aarhus Convention but also those that deserve criticism, beginning with the used terminology. It may also be noted that the non-government organisations are not given the role they should have, both by general intention in contemporary international community and according to Aarhus Convention provisions.


The general provision on the restriction of the right to information has been included, according to which the rights granted by this law may "exceptionally be subject to restrictions prescribed by this law, if it is necessary in a democratic society for the purposes of protection of the greater interest based on the Constitution or the law (Article 10, paragraph 1)." Another serious criticism is that, in the case of the right of public authorities to refuse requested information, they have been given, we believe, slightly broader powers than those provided for in the Aarhus Convention. This is particularly the case in vague formulations such as, e.g. the right to refuse information if the applicant abuses the right to public access to information and especially if the request is excessive" (Article 11).


Moreover, special privileges are given to journalists and non-government organisations engaged in human rights protection but not to other NGO-s, including especially those engaged in environmental protection. Generally, it could be concluded that most provisions are in compliance with the Aarhus Convention, but some of them fall outside both concrete provisions of the Convention and its basic intentions, which are, above all of the limiting nature in relation to public authorities, i.e. the state.


Other studied texts more or less fit in with he Aarhus Convention provisions (The Law on the Security and Information Agency, Law on the State of Emergency Measures, the Law on Protection of Personal Information, Law on Defence, Decision on the Establishment of the State Security Council, etc.) or they can, relatively easily, be amended (Draft Law on Broadcasting, Law on Energy Supply, Law on Local Self-government, Bill on Telecommunications, Law on Advertising) either by amending the laws themselves or by appropriate by-laws.

Montenegro


The Republic of Montenegro Law on the Environment stipulates that the information on the state and quality of the environment is public and that no one has the right to conceal it, or make it unavailable to the public by other means (Article 28). The law also stipulates in Article 6 that the aims of environmental protection are achieved, inter alia, by raising awareness on the need to conserve and protect the environment and introducing environmental education into the education process, then, by encouraging scientific and research activities and institutional organisation in the area of environmental protection "at all levels and in all segments".

2. Public participation in the decision-making process       related to environmental matters

Serbia and Montenegro

According to the provisions of both republic constitutions (The Republic of Serbia Constitution and the Republic of Montenegro Constitution) the public can participate in governance in two ways: directly, through referenda, or indirectly, through freely elected representatives.

Serbia


The general provisions of the Republic of Serbia Constitution provide for broad possibilities for public participation. Under the Constitution, the work of state bodies and institutions as well as officials may openly be criticized.  The public has the right to submit requests, petitions and proposals. Unfortunately, these broad constitutional possibilities are not explicitly granted neither in the Law on Environmental Protection from 1991, nor in regulations related to environmental impact assessment from 1992. These enactments do not contain any provisions on public participation. The Law on Planning and Construction contains provisions on public participation in the preparation of planning and town planning documents by making these documents available for public inspection. Certain provisions indirectly relevant to public participation are contained in some other legal texts such as, for instance, the Law on Local Self-Government.


The new Bill on the System of Environmental Protection contains an article, which proposes public participation in strategic environmental assessments (SEA) and environmental impact assessments (EIA). Public participation would be ensured through presentations of spatial and town/city plans and programmes in the case of strategic impact assessments and through public addresses and hearings in the case of environmental impact assessments. It has been assessed that the Bill on the System of Environmental Protection contains provisions, which ensure the implementation of basic Aarhus Convention standards, and further refinement will be the result of the study of practical implementation.

In December 2001 The Organisation for European Security and Cooperation initiated a media campaign in Serbia to make the public aware of the need to engage in environmental matters. The Campaign entitled "Pollution requires a solution" focused on the ways in which the pollution can be manifested, as well as its impact on the public. It was the first step in the public debate on the Draft Law on Environmental Protection. In January 2002, the Draft Law was submitted to 160 municipalities for comment. The Draft Law was also published in daily newspapers throughout the country so as to encourage Serbian public participation in the debate.


The Republic of Serbia Government and Parliament indicated that education and awareness rising is a priority in the environmental sector. The Ministry for the Protection of Natural Resources and the Environment, together with the Ministry for Education and Sports, is preparing an environmental educational programme with the aim of introducing environmental education at all levels, in order to raise awareness and encourage environmentally friendly behaviour.  

Montenegro


The Republic of Montenegro Law on the Environment contains several provisions relevant to public participation in the decision making process. The broadest and highest standard provision is contained in Article 7 which, inter alia, determines the right of "everyone" to participate in the making of the decisions that may have an adverse impact on the environment.

3. ACCESS TO JUSTICE


The right to equal protection of citizens' rights in the legally defined procedure is considered a basic principle of a constitutional system. The situation is similar related to the principle that everybody is guaranteed the right to appeal or another legal remedy against the decision, which affect his/her right.


There are certain possibilities to institute a certain type of proceedings before a court or an administrative body in the cases where environmental information is withheld. As for the right to participate in the decision making process related to environmental matters, there are only certain indirect mechanisms, considering that public participation in the decision making process related to environmental matters is not satisfactorily regulated in current domestic regulations.


The breach of environmental regulations opens up possibilities for instituting certain proceedings (administrative or judicial).

THE ROLE OF NON-GOVERNMENT ORGANISATIONS


Non-government organisations in Serbia and Montenegro have an important role in promoting values related to the clean environment and the protection of natural resources. According to the available statistical data, 176 environmental non-government organisations are registered (UNECE data, 2003) in Serbia and Montenegro. Non-government organisations are involved in different ways, through nature protection activities, education, awareness raising and cleaning projects.


For a long time now the Draft law on Non-government Organisations has been in the parliamentary procedure. The law should regulate the NGO position in a more modern way than is the case with the existing regulations.


The Regional Environmental Centre (REC) acts as a secretariat for regional environmental reconstruction programmes of (REReP). In such a role it supports the capacity building for the implementation of the Aarhus Convention, mostly through training and workshops for government institution representatives, and other interested factors. Moreover, the REC office in Belgrade has established the Environmental Resources Centre (ERC), which provides relevant environmental information to the public, government institutions, scientific bodies and donors with environment related activities.

REVIEW OF SERBIA AND MONTENEGRO REGULATIONS RELATED TO PUBLIC PARTICIPATION IN THE DECISION MAKING PROCES RELATED TO THE USE OF THE GENETICALLY MODIFIED ORGANISMS (GMO) AS OR IN PRODUCTS 


Public participation in the decision making process related to licences for deliberate release of the genetically modified organisms into the environment is covered by Article 6 of the Aarhus Convention, or the general provision of paragraph 11. It stipulates that the states shall also implement the procedure previously described in this article to this area but "to the extent it is possible and justifiable" and "within their national regulations". The formulations "to the extent it is possible and justifiable" and "within their national regulations" indicate that these are relatively vague obligations. It is the result of the controversial nature of GMO use, the achieved level of legal regulation of these matters and the opposing interests and wishes of most participating countries expressed during the preparation of the Convention that GMO related issues should remain open awaiting future developments.

Serbia and Montenegro


The Law on Genetically Modified Organisms (Official Journal of the FRY no. 18/2001 dated May 8, 2001) adopted at the federal level provides for the control of GMO operations in three areas: contained use, introduction into production – environment, and placing on the market. The competent organisation for law implementation is The Ministry of Agriculture and Water Management, Department of Genetic Resources and GMO.


The licensing procedure for contained use; introduction into production and placing on the market of GMO-s as or in products is initiated by the application by the creator, user or their authorised representative in our country to the Ministry of Agriculture and Water Management. The information required in the application is defined in the Rulebook on the contained use of GMO-s, the Rulebook on the introduction of GMO-s as or in products into production and the Rulebook on the placing of the market of GMO-s as or in products, published in the Official Journal of the FRY no. 62/2002 dated November 15, 2002.


During the deliberation period related to the application to operate with GMO-s as or in products (90 days), the competent institution consults the National Biological Safety Council, which provides its expert opinion on the information contained in the application. The National Biological Safety Council comprises experts in different fields whose task is to provide expert opinions on the manner in which the experiments have been conducted and to assess risks associated with GMO related operations, as well as the validity of obtained data. The Ministry of Agriculture and Water Management as the competent institution, on the basis of opinions and socio-economic requirements adopts the decision in which it approves or does not approve operations with GMO-s as or in products.

Public information and participation in the decision making process related to GMO operations


The Law on Genetically Modified Organisms does not stipulate in any article public information related to submitted GMO operations applications, but provides the opportunity to public appeal to an already issued decision if the legal or physical person has a justified interest. The appeal to the registration into the Register must be submitted within 15 days from the publication of the register in the Official Journal of the FRY. The appeal must be based on evidence that the requirements set out in this law and accompanying regulations have not been fulfilled (Article 12). The competent federal organisation must consider the appeal and reply within 30 day from the day of the submission of the appeal.


However, in the rulebooks on the use GMO-s that were adopted somewhat later (November 2002) (the Rulebook on the placing on the market GMO-s as or in products and the Rulebook on the introduction of GMO-s as or in products into production, but not the Rulebook on the contained use of GMO-s), there is an article related to public consultation and information (Article 7). That article stipulates that the competent organisation shall consult the public and certain expert groups on the proposed trade in GMO-s as or in products and that the competent institution shall complete these consultations within 120 days. However, the Rulebooks do not define the instruments to carry out public consultation and information.


We believe that the current regulations do not provide the public with appropriate real opportunities to participate in the decision-making processes on environmental matters.


So far, several applications have been submitted to the competent institution in Serbia and Montenegro for operations with GMO-s as or in products. The application by "TMT Company" from Canatavir has been approved for trade in soybean meal resistant to glycophosphate (Round Up Ready herbicide) for the period of 10 years, as well as to Monsanto Europe, for the contained use of corn, which is also resistant to glycophosphate (Round Up Ready herbicide) for the period of 4 years. The application by Monsanto Europe for the contained use of genetically modified corn MaxGard has been refused as well as the application by company Farmers Trade Association doo Podgorica, for the trade in mercantile corn grain containing Bt-176 gene modification.


Based on the information received from the competent institution, none of the above cases have been appealed by the interested public, neither legal nor physical persons.
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� There is intensive ongoing activity on drafting the new Constitution of the Republic of Serbia, which is expected to be adopted in Serbian Parliament by the end of the year. 





